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	Welcome to module 7; Structure of corporate governance! 
Join our facilitators at Open university of Kenya to learn and unlearn the meaning of structure in corporate governance of a corporation. 

This module is designed to provide you with an overview of the structure of corporate governance. The module contains core reading material, references and videos for your use.  Read all resource materials provided within the module and undertake all activities as guided to enable mastery of the course. Feedback will reinforce good preparation from both the learner and facilitator. Keep communication active through the case studies and practical applications after a module. The preparation of the module is self-driven to help guide you in studying structures of corporate governance

 Structure the Journey!

	Learning module description
	Corporate governance structures are usually organized in either a centralized or decentralized manner. A centralized organization will typically place decision-making authority with those who are in high-level positions. The structure of the organization is a horizontal hierarchy. Decentralized corporations on the other hand give front-line employees and managers the authority to make and execute strategic decisions.
Most corporate governance structures are comprised of a board of directors, an executive management team, and departments that may be organized according to function, division, or a combination of both. The board of directors usually represents the highest level of power, control, and authority in an organization. They vote on company directives and help shape executive strategies. In terms of publicly owned corporations, the board of directors also acts as a sort of liaison between the company's executive management team and its shareholders.
 centralized organization's structure makes front-line staff and managers responsible for implementing the policies and procedures of executive management. Of the two main corporate governance structures, it allows the least amount of creativity and flexibility for its staff. They are usually not involved in the decision-making process which directly affects how they perform their jobs. Some organizations solicit feedback from front-line employees, but the implementation of those suggestions can often be delayed or brushed aside
Sometimes also referred to as traditional organizations, centralized organizations assign to each position very specific responsibilities and authority. Positions are also ranked according to supervisory level and importance. Those individuals who hold positions that are higher up in the organization's hierarchy possess greater amounts of control and decision-making ability. Corporate governance structures that model a traditional managerial style place the majority of the decision-making with top-level positions, which may rarely interact with the company's end consumer.
In contrast, a decentralized organization gives lower-level employees the authority to make decisions that directly impact the company's customers or the employees' job tasks. They do not have to go up the chain of command to get approval before acting. A decentralized organization will directly engage all employees in decisions that affect processes, procedures, and policies that might improve business conditions or job task efficiency. Of the two corporate governance structures, decentralized organizations tend to foster a more collaborative environment.
Another advantage to decentralized organizations is that the structure encourages more open communication. It also tends to result in higher levels of employee motivation and job satisfaction. 
The module will entail general meetings of shareholders, audit committees, board of directors and management practices.

	Module objectives:

	The module will enable learning about;
1. Definition of structure of corporate governance.
2. Description of general meetings of shareholders.
3. Analysis of management practices and Board of directors
4. Evaluation of reports by internal audit committee


	Module learning outcomes:


	By the end of the module, the learner should be able to;
1. Define structure of corporate governance in leadership.
2. Describe general meetings of shareholders.
3. Analyze management practices and board of directors for efficiency and effectiveness of corporation.
4. Evaluate internal and external audit for sustainability.

	Planned Learning Resources
	Video lectures, online textbooks, interactive simulations, online discussion forums, practice questions, quizzes and tests, wikis, webinars, YouTube videos

	ACTIVITY 1: INTRODUCTION
VIDEO 1: Pre-recorded lecture on structure of corporate governance.
 LEARNING OUTCOME 1:
 Description of structure for effective, efficient and sustainable governance
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	CORPORATE GOVERNANCE PARTIES
Definition of key Parties
The company or entity – an artificial person created by law with perpetual succession and a common seal but operating through the medium of directors.
Directors – guardians of the company assets for the shareholders. Managers – those who use the company’s assets.
Shareholders – those that own the company for private or public entities or the line Ministers representing the Government. Stakeholders – various.

THE COMPANY
Definition of a Company
Prof. Haney: A company is an artificial person created by law, having separate entity, with a perpetual succession and common seal.
Chief Justice Marshall: A corporation is an artificial being, invisible, intangible, existing only in contemplation of the Law. 
Company as an Artificial Person
A company has an entity of its own, an existence which is entirely distinct from that of its individual shareholders.
In legal terminology, a company is an artificial person with perpetual succession. 

A company comprises a number of persons known as members or shareholders or stockholders. 
A company is a legal person which can sue others and be sued by others. 
Due to this unique feature the following things ensue:
1.A shareholder can enter into any contract with his/her company and can sue or be sued by it.
2.Shareholders are members of a company and not its agents.
3, People who enter into contracts with a company do not derive any right of action against the shareholders of the company.
4.Liability of each shareholder is limited to the face value of his/her shares.
5.Shares in a company can be freely traded without restriction

COMPANY MANAGEMENT
Being an artificial person, a company cannot manage the business itself.
Due to large number, divergence and wide geographical distribution of its members, shareholders of a public limited company cannot practically manage their company.
Company shareholders elect a suitable number of competent persons as directors to manage the affairs of the company.
Directors need not be drawn from existing shareholders.
If owning a few shares is a precondition for appointment as directors this can be done at the time of joining the board.

DIRECTORS
Meaning of a Director
A director is any person occupying the position of director by whatever name it is called and discharging functions specified by the country’s company’s act.
A director has to be an individual person.

Types of Directors
Broadly there are two types – Executive (inside) and non-Executive (outside) directors.
a. Executive directors deal with the day to day management of the company.
· One special executive director is one who owns, manages and directs entities – this has been a recipe for disaster and has caused many corporate collapses, e.g. banks collapses on 2003/4 and more recently the Renaissance case.
· The question being asked is to what extent can an investor put his investment in a company and leaves others to manage and direct it on his behalf – a fine balance needs to be struck between ownership and control of entities.

b. Non-Executive directors, who: 
· are not part of management?
· discharge oversight functions and are expected to bring a wider perceptive and robust independence to the Board’s deliberations and decision making processes.

There are four (4) types of non-Executive directors.
Independent 
Non-Independent
Lead or Senior Independent
Professional non-executive director

1. An independent non-executive director is one with no material relationship with the company.  N.B.  For one to be truly independent, one should enjoy freedom, in both reality and appearance, from a material relationship, which materially affects or interferes with one’s capacity to act independently.  See Dube Page 31,(2008)
2. A non-executive director who is not independent does have a material relationship with the company, e.g. a director who doubles as a supplier of goods and services, consultant and professional advisor.
3. A lead or senior independent non-executive director:
is not part of management?
is appointed where a CEO doubles as Chairperson of the Board.
acts as a link between the Chairman and outside directors including shareholders and stakeholders.
Has a say on agenda management issues especially where the CEO doubles as Chairman of the Board?
Performs other independent enhancing functions.

4. The Professional non-executive director is one:
· Appointed for the special professional skills he or she brings to the board, e.g lawyers, accountants, engineers, etc.
· Is relied on for professional guidance on issues falling within the ambit of his skills.
· Must be independent in the true sense of the word-
· Can a lawyer be a board member in a company where his law firm renders legal services and remain independent?
· Can a lawyer be a Chairman of an entity to which a company in which he is a major shareholder or has visible influence renders banking or financial or any other services and yet remain independent?

· The following questions have been asked about a professional director to which answers are required.

· A straightforward answer to all these questions is that such a Chairman is not independent and should make a simple choice either to remain chairman, and stop all his other entities from rendering services to the entity he chairs or stop being chairman and let the entities continue to render the services. 

· An argument has been advanced that the skills of the professional directors are rare and that their independence should be viewed as an ingredient of their professionalism, i.e. the skill of the professional legal or accounting or technical director is a given by virtue of them being professionals.

c. Other special types of directors:
The multiple director – is one who holds multiple board positions in various entities.
The question being asked is what is the ideal number of board appointments one should have to remain effective – suggested maximum of four (4).

CEOs who trade board positions with other CEOs on the principle of ‘you scratch my back and I scratch yours’ – this is discouraged as it is a recipe for disaster riding as it does on collusive relationships.

Shadow director – one who is not on the board of directors but is able to give instructions and directions to directors which directors will comply with. Zimbabwe has numerous examples of shadow directors, e.g. most major shareholders such as Nick van Hoogstraten, Mutumwa Mawere, line minister for parastatals.
Shadow directors have given birth to the culture of pre-meeting meetings at director, shareholder and stakeholder levels.
Pointers to being a shadow director are:
Being a signatory to the company bank account
Signing critical legal documents on behalf of the company
Attending board meetings
Possessing critical information of the entity.

To what extent is the other directors bound by the resolutions made by ordinary directors?  The position is not clear although the Supreme Court of Zimbabwe attempted to make them liable in one of the SMM cases.

Qualification of directors
No academic or professional qualifications are prescribed for directors in the Companies Act.
Act does not impose share qualification for directors.
Should the company desire share qualifications these should contained in the in the Company’s Articles.

Disqualification of a Director
The following persons are unfit to be appointed as director of any company:
A person found by a court of law to be of unsound mind
An undischarged insolvent.
A person who has applied to be adjudged an insolvent.
A person who has applied to be adjudged an insolvent.
Shouldn’t a board member who is adjudged by his professional regulatory board not be disqualified on that basis?

Legal Position of Directors
It is difficult to define the exact legal position of directors of a company’s directors.
This is so because powers and responsibilities of directors are many and intricate.
At law directors have been invariably described as agents, trustees and managing partners.
Directors are neither owners nor employees of the company.
Directors may incur personal liability under the following circumstances: 
· When they contract in own names;
· When they use company’s name incorrectly e.g. leaving “Limited”;
· When status of signatory is clear (e.g. principal or agent) and 
· When they exceed their authority or borrowing limits. 

Appointment of directors can be effected by the following, depending on the companies act and provisions of relevant codes:
· Resolution of shareholders at an AGM;
· The Board;
· Central government
· Third parties e.g. foreign partners, lending financial institutions, etc;
· Central bank
· Small/minority shareholders (Section 252 of the Indian Companies Act) 

For maximum number of directors consult the Companies Act Chapter 24:03 (15 in India since 2000)

Removal of directors can be effected by:
· Shareholders;
· Central government and 
· Tribunal [Company Law Board in India] 

Removal of directors can be effected by:
· Shareholders;
· Central government and 
· Tribunal [Company Law Board in India] 
· Director him/herself through resignation 

Qualities, Roles, Responsibilities and Duties of Directors
A quality is a distinctive attribute or a moral trait or characteristic which speak to a particular level of efficacy or degree of excellence or relative goodness of something or person.
Reduced and distilled to basics, the qualities directors must have for effectiveness boil down to what Lee Iacocca (2008) calls “The Nine Cs of Leadership” curiosity, creativity, communication, character, courage, conviction, charisma, competence and common sense. 

Curiosity
an effective director must be curious and expansive, seeking input from a wide range of people including the contrarians.  He must listen to people outside the “yes sir” crowd in his inner circle.  He is a leader interested in mastering the global point of view and strives to understand what motivates people to seek progress around the world.
Creative – a good director must be creative – he must be willing to try something different, i.e. think outside the box.  Leadership is all about managing change – things change and a leader must be creative and adaptive.
Communication – this underpins an open director who does not hide the bad news or motivate followers with fear.  This director speaks the truth even when it is hard to hear, and inspires followers by asking them to share in the obligations of democracy.  Communication is not “talking about running off at the mouth or spouting sound bites”. Communication starts with telling the truth even when it is painful to do so.
Character – an effective director must be a person of character i.e. knowing the difference between right and wrong and having the guts to do the right thing.  “A man of character does not ask a single soldier to die for a failed policy” like what George Bush did in the Iraq war. 
Courage – a director must be courageous, i.e. a commitment to sit down at the negotiating table and talk.  Courage in the business leadership sense is not bravado.  It means taking a position even if it makes one unpopular.
Conviction – a director must have conviction – “a fire in your belly” – Lee Iacocca 2008 Page 9 – passion to get something done.
Charisma – a director must be charismatic – a quality that makes people want to follow you, the ability to inspire and generate trust.
Competence – a good and effective director must be competent he has to know what he is doing.  Much more importantly he must surround himself with people who know what they are doing.
Common sense – a director must have common sense – the ability to listen and find your way in the “… reality based world”.  See Lee Iacocca 2008 Page 10.
The biggest C however represents Crisis – directors should be made into leaders and not born leaders.  Leadership forged in times of crisis sticks.  
In sum, effective directors must be “… curious, creative communicators”.  They must be people of “…character, courage, conviction, competence and must have common sense”.  See Lee Iacocca 2008 Page 12.
Roles or Functions of Board Members
· A role or function is a set of tasks to be performed arising from a position held.  The following are proposed as tasks or functions for Board members:
· Determine company’s purpose (vision & mission) and values – are you on the front of centre on this? What is your vision, mission and core values?
· Set strategy to achieve purpose – has this been done?
· Exercise leadership, enterprise, integrity and judgment for the entity to prosper.  Is this on course?
· Ensure establishment of systems (procedures, policies and practices) to protect the assets and reputation of the entity.
· Approve, monitor and evaluate the implementation of strategies, policies and business plans.
· Identify key risk areas and key performance indicators in order to generate stakeholder value – this does appear to be an area which the entity’s Board needs to look into.
· Ensure that technology and systems used by the entity are adequate to run its business viably.
· Ensure the entity complies with all relevant laws, regulations and best business practice. 
· Establish succession plans for executive directors and other senior management.
· Regularly assesses the entity’s own performance and effectiveness as a whole, that of individual directors and that of entity’s CEO.
· Must account for their performance to the shareholders, at least once per annum, through presentation of entity’s Annual Reports to the Annual General Meeting (AGM).  
Responsibilities of Directors
A responsibility is an obligation to ensure that certain tasks are performed both by the person who bears the responsibility as well as others. Directors have the obligation to ensure that the following tasks are performed:
· Ensure that each director of the entity has time to devote to the entity.
· Each entity Board member is informed about the financial, social and political milieu in which the entity operates.
· Each entity Board member is satisfied that he or she is in a position to make informed decisions.
· Each Board member of the entity must be prepared to disagree with fellow directors if necessary in the interests of the entity.
· Each Board member of the entity must act independently of any outside fetter or instruction.
· The entity’s board members should obtain independent professional advice if in doubt about any aspect of their duties.
· The entity’s Board must ensure that confidential matters of the entity are treated as such and not divulged to anyone without the authority of the entity’s Board.
· Each member of the entity’s Board must ensure that the entity prepares annual budgets against which the entity’s performance can be monitored. 
· Each Board member of the entity should ensure that procedures and systems are in place to act as checks and balances on the information received.
· Each Board Member of the entity should ensure that the entity Board monitors the performance of its management and the senior management team.  The Board should be guided by the functions of the CEO prescribed in the CEO’s contract of employment.

Duties of Directors
A duty is an act or omission expected to be performed by one in accordance with the moral dictates of the office or position he or she holds.
There are broadly three (3) types of duties – common law, statutory and moral.

The common law duties of the entity’s directors are basically the time honoured four (4) - good faith, care, skill and diligence.
Good faith - means a director in the entity’s Board must: Honestly apply his mind and act in the best interests of the entity at all times.  Ensure that there is no conflict between his interests and those of the entity.  
Care – means an entity’s Board member must:
Act with a degree of care expected of a reasonable person caring for assets of what Mervyn King calls “an incapacitated person”. The entity is an incapacitated person.  It is a legal fiction acting through natural persons being its directors.
Be a good steward of the entity’s assets.  Use of the entity’s assets by Board members for personal interest is not allowed. 
Honestly apply his mind in making a decision in regard to the enterprise side of the entity’s business operations.
Skill – means an entity Director must: 
Apply his practised abilities in the entity’s interests. 
Use his practised abilities to add value to the debate around the table especially in making a business judgment call.
Diligence – means a Board member of the entity must: 
Do his homework and come to the decision making table fully informed about the issues to be decided upon. 
Understand the issues and information given to him – he must study the Board pack furnished to him to be able to meaningfully participate at the Board Meeting.
King III codifies the common law duties of good faith, care, skill and diligence.  The four are now part of the code.  (Principle 2.14 Para 17).
Apart from codifying the common law duties, King III introduces what it terms five (5) moral duties for company directors, which apply with equal force to directors, i.e. 
Conscience – the duty to act with intellectual honesty and independence of mind in the best interests of the entity and all its stakeholders in accordance with the inclusive stakeholder approach to corporate governance.
Inclusivity – duty to ensure that all the legitimate interests and expectations of all the entity’s stakeholders are taken into account in decision making and strategy.
Competence – the duty to ensure that the director has knowledge and skills required for governing the entity effectively, which competence should be continually developed.  
N.B. 	This moral duty appears to restate the legal duty of skill which obliges a director to apply his practiced abilities in the best interests of the company and to use his practiced abilities to add value to the debate around the table, especially in making a business judgment call.
Commitment – the duty to diligently perform one’s duties and devote sufficient time to company affairs.  
N.B.  This moral duty appears to restate the common law duty of diligence enjoining directors to do their homework and come to the decision making table fully informed about the issues to be decided upon and understanding the issues and information given to them, i.e. studying the pack furnished to them to be able to meaningfully participate at the entity’s meeting.
Courage – having the courage to take the decisions associated with directing and controlling a successful, sustainable enterprise and also the courage to act with integrity in all board decisions and activities.
These moral duties find expression in the concept of “Ubuntu ngumuntu ngabantu” – “I am because you are; you are because we are”.
The principles of Ubuntu/African leadership within a business context have been elaborated as:
Community orientation, mutuality of interests, mutual accountability, spiritual collectiveness, as opposed to individualism.
Inclination towards consensus rather than dissension, which explains the loyalty of Africans to their leadership.
Humility and helpfulness to others, rather than criticism of them.
In the main, African culture is non-discriminatory and does not promote prejudice.  This explains the readiness with which Africans embrace reconciliation at political and business levels.
Co-existence with other people is most valued. 
The essence of ubuntu (“humanity”) cuts across Africa.  It is based on the premise that you can be respected only because of your cordial co-existence with others.  Materialism does not come into play.
Statutory duties as are specified in our Companies Act, Chapter 24:03, Companies and Associations Trustees Act Chapter 24:04.
Various statutes regulate specific business sectors such as the Banking Act, Chapter 24:20 and statues creating parastatals and state owned entities e.g. Zimbabwe National Water Authority Act, Chapter 20:25, Midlands State University Act, Chapter 25:21, Zimbabwe Investment Authority Act Chapter 14:30.  
N.B.	Important that you acquaint yourselves with the provisions of the Companies Act and some of the statutes referred to above.

The Entity’s Board Structure
Best practice directs that:
Boards should not be dominated by a single individual or a group of individuals.
Boards should have an appropriate balance between Executive and non-Executive members – it should have a good mix of coal face knowledge (the inside directors) and outside practised abilities (the outside directors).
Not less than fifty percent (50%) of the Board members should be non-Executive directors, if their collective views are to carry weight in carrying out their independence enhancing functions.
Not less than thirty percent (30%) of the Board members should be truly independent non-Executive directors with no material relationship with the entity.
The roles of Chairman and CEO of the entity should be kept separate. 
Boards should operate through committees, e.g. nominations, audit, compensation all with non-Executive Board members being in the majority and chaired by a non-Executive Director who is truly independent in the sense already defined.  The committee system of the Board is healthy.  It allows for a detailed analysis of issues and promotes well thought out recommendations made to the full Board.
The entity’s board must be clear on how it relates with the CEO and its Management.

Most CEOs are an ex-officio members of the Board of their entities and the following observations are pertinent.The entity’s Board is different from the entity’s Management in that:
· The Board directs, which is a “brains on activity” focused on showing the way ahead and giving leadership.
· The Board’s role is a reflective one.  It concentrates on strategy -  it provides strategic, objective and reality based guidance.
· The Board brings panache, visibility and authority to the company and sets the right tone at the top.
· Management on the other hand, manages, which is a “hands on activity” focused on action, crisis resolution and the maintenance of systems.
· The Board maintains a helicopter vision while management keeps the tractor vision or the corporate feel of the companies they work for or lead.
· The Board does not have to police the activities of management.  “It is unrealistic, to expect a part timer, however gifted or diligent, to be able to have the facts necessary to police a full time executive nor should we expect it.  It is however realistic to expect the full time executive to be honest, competent, ethical and committed to the business” by Gary Rivlin’s article “Looking for more than a few good directors – New York Times July 4 2004 Page 69.
· The relationship between the Board and the CEO should be cordial, supportive but watchful.  It must be nurtured by a climate of respect, trust and candour and must ride on a partnership built on mutual respect.  “The Board of Directors chooses the CEO and delegates to him or her, the responsibility for running the company.  Thus, begins a hopefully productive, albeit complex relationship.  The Board’s role in this relationship is to first understand and approve of the CEO’s strategies and plans then to monitor the execution of those plans and periodically evaluates the results.  Finally the Board must decide whether, when and how it should intervene.  How the Board executes its role is critical to the success of the relationship and ultimately of the business” Corporate Governance by John L, Colley JR and others (2004) Page 133.
· The Board must not micromanage.  If it does it will find it difficult to hold the CEO accountable for poor results.  It may have had a part in bringing it about.  The Board must strive to find the right balance of remaining proactive in carrying out its responsibilities without interfering with management.
· Entity Board be warned.  You operate in a fish bowl under vast scrutiny and exposed to a wide range of external pressures.  You must learn to function effectively on a continuous basis.  One sure way to achieve this is to create robust, objective, collaborative and mutually beneficial relationship with your CEO.

The role of Board Committees
· An aid to assist the Board, not substitute the Board. 
· Focus on specialized Area of Responsibility e.g. Audit/Finance, Remuneration/Personal, Nomination etc
· Board cannot shield behind Committee. 
· Terms of reference for Committees-role, function, reporting procedures and authority must be clear.
· Transparency and disclosure to Board
· Independent professional advice
· Minimum – Audit/Finance and Remuneration

Audit Committee
· Detailed Analysis of Past Year and Planning
· Forum for Critical Accounting Issues and Policies
· Internal controls and consider Matters of Risk
· External Audit Issues and Report
· Review going concern Basis (Regulatory , legal & Tax Matters)
· Business ethics and corporate codes of conduct

Remuneration/ Compensation Committee
· Human Resources and Executive Benefits/ Incentives
· Remuneration of CEO and Senior Management
· Senior management Appointments
· Non-executive Directors fees
· Use of External Expert in above issues

Nomination Committee
· Focus primarily on NED appointment issues
· Set criteria for selection
· Consider management appointments by the Board
· Coordinate and supervise Director Evaluation Processes
· Look at issues of Director Re-election. 

The Role of entity’s Board Chairman
· Appointed by the Board on notice to the major shareholders.
· Leads the entity’s Board and harness input of its directors.
· Acts as conciliator between the entity directors – he must lead the Board in discussion, reasoning and decision making.
· Directs board meetings, AGMs and EGMs.
· Must have an input in the finalization of the agenda so as to have a clear understanding of the objectives of the meetings he chairs.
· Must know the strengths and weaknesses of each board member.  Difficult but he must try.
· Must ensure that the Board pack has information couched in understandable language – no jargon should be used.
· Must be a good listener; he must be the last person to enter the debate and the last person to express a view on an issue.
· Must have the skill to draw the threads of a discussion together so that a fabric is woven of the discussion which when inspected will show that directors truly applied their minds to the issues.
· Must liaise with Chairpersons of every board committee.
· Must ensure that board members operate as a team, but should encourage creative tension between them to allow for effective debate in the boardroom.
· Must try and meet at least twice a year with outside directors without management being present to discuss performance issues concerning management and the business.
· Must ensure that Chairpersons of committees attend AMGs/EGMs.
· Must know his rights and duties when chairing both board and general meetings.
· Must interface with stakeholders of the company on a need to know basis.

The role of Board Members at the Entity’s Board Meetings
· Board members must be aware of the following when attending the entity’s Board Meetings:
· That every director is a human being subject to human frailties.  He comes to the decision making table with past prejudices and present needs.
· Board members therefore should practise quality governance which involves fairness, accountability, responsibility and transparency on a foundation of intellectual honesty, i.e. the use of one’s practised abilities and honestly applying one’s mind in an unfettered and unbiased manner, especially when making a decision that ought to be in the best interest of the company.
· Board members should shun a mindless quantitative compliance with governance codes or rules in making decisions which affect the company.  They should simply seek guidance from the codes but never be enslaved by them.  Flexibility is key in the decision making process.
· Board members should not be shy to show intellectual naivety by asking the dumb question, if to do so will make him or her know the company and its business better.
· Asking intellectually naïve questions and seeking explanations in clear language free of the business or industry jargon, helps to build an informed discussion which leads to informed decisions.
· Directors should be aware of the power of influence.  They should be on the lookout for shifting coalitions driven by topical and perceived self interest, control exercised through force of personality, the granting or withholding of favours and to remember always to decide what is to be decided guided by nothing else but what would be in the interests of the company.

Board Evaluation 
· “The board of directors, the one body with the most power to influence the company, is most often randomly selected, rarely critically evaluated and almost never held accountable” Spencer Stuart CA -2002.
· Recent research, demonstrates that testing and evaluating non-Executive director effectiveness is not a common practice in Zimbabwe, Kenya and Zambia.
· In the few companies in Zimbabwe where it is done, the exercise does not appear to be transparent, independent and objective.
· And yet, it is a must to test and evaluate your Board for effectiveness.  It assists Boards to know their weaknesses collectively and individually and to address strategies for improvement.
· Performance measurement enhances the effectiveness of a director.  In fact it helps one to become a better director.
· But the process can only be possible once the roles and functions of Board members are determined and a set criterion established against which the evaluation is done.
· Candid discussion should dominate the process. 
· The process should be done formally once a year.

What should be evaluated?
a) Strategic Issues
· Planning and objectives
· Risk evaluation and process for board review 
· Human resources and senior management succession
· Relations with shareholder and stakeholders

b) Governance and leadership
· Compliance and ethical framework
· Board structures and composition
· Leadership of the board
· Board functions

c) Board Monitoring and Oversight
· Meeting processes and agenda formulation
· Financial and operational reporting
· Role of board committees and board contribution

How is it done?
1. Formal evaluations are conducted or led by the Chairperson of the Board on a peer analysis basis.
2. Questionnaires are submitted to the Company Secretary after completion by individual board members on the performance of the Board and individual board members.  The Secretary forwards the questionnaires to the Chairperson for appraisal.  
3. The appraisal process is itself difficult but beneficial.  The Chairperson consolidates the summary of the appraisal process which he presents to the full Board including the findings made.  This is not easy in real life.  It creates tensions and suspicions.
4. “Directors are sensitive about board evaluations.  Some believe there is an element of voluntary service and that their contributions should be gratefully received and not questioned”.  Job Kihumba – author of the Kenyan Code of Corporate Governance.

What action is taken?
a) After the appraisal process, what action should be taken is difficult.  The solution lies in training and coaching board members who are found to be deficient.  Again, equally difficult in real life.
b) Normally the Chairperson talks to the individual board member concerned in private where it is hoped the deficiencies are highlighted and the corrective measures intended to be taken fully explained.

The role of the entity’s CEO/MD
a) In line with best practice, the entity’s Board should appoint and terminate the CEO’s contract without reference to the shareholders although in most companies, shareholders demand that they be informed.
b) The entity’s CEO should operate in terms of the authority delegated by the entity’s Board.  
c) The entity’s CEO develops strategies, policies, budgets and business plans for consideration and approval by the entity’s Board.
d) Runs the company – implements the strategy.
e) He should also ensure that the entity’s daily operations are appropriately controlled. 
f) The entity’s CEO must build a management team for the entity.
g) The entity’s CEO must represent the entity on the stakeholder interface, including the media.
h) The entity’s CEO must have a written contract of employment.  

The  Company Secretary and Corporate Governance 
Not all codes on corporate governance specify the role for the Company Secretary.
But King II identifies the Company Secretary as having “… a pivotal role to play”.
A company secretary bears the following tasks and responsibilities, namely:
· Assists the Chairman of the Board with preparing for, conducting and reporting the outcome of board meeting and general meetings of the company.
· Attends those meetings and takes minutes.
· Is involved in the counting of proxy votes from shareholders for a General Meeting although the detailed counting is likely to be done by the company auditors.  Remember what happened at the Econet AGM.
· Notifies shareholders of changes in their shareholding – not only shareholders but also Board members.
· Advises directors of the closed periods during which they can deal in shares of the companies in which they provide leadership.
· Assists the Chairpersons of Committees of Board, i.e. Audit, Remuneration & Nominations Committees and attends committee meetings.
· Arranges insurance cover for board members.
· Advises the Board Chairman and Board members on legal issues and issues of procedure.  
*** Get more input from the students on company secretary responsibilities.

The Company Lawyer and Corporate Governance
The in-house company lawyer is an alternative to the company secretary as a source of knowledge on corporate governance.
He or she bears the following responsibilities:
· Offers advice to the Board on legal risks, i.e. risks to the company flowing from the consequences of breaching the law or any other regulations.
· Offers advice on current legal developments and new legislation and codes on good corporate governance codes, standards and guidelines.
*** Get more input from the students.

The Shareholders
Shareholders are the owners of the company and have certain rights namely:
The right to attend and vote at General and Special Meetings of the company. 
The right to remove a director from office – a group of shareholders proposing to remove a director from office have the right to call a General meeting of the company.
However there are some instances where the majority voting power have been used to oppress minority rights. 

procedure.” 


The Role of the entity’s Stakeholders
A stakeholder is anybody who has an interest in the entity’s operations.
There are many, including the employees, suppliers, etc – the audience must provide other examples, if any.
Have the entity’s stakeholders helped in formulating its vision, mission and values?  They should. 
The stakeholders including owners of the entity should define the entity’s objectives.  These guide the directors in conducting the affairs of the company – 
· Appointing the first directors to conduct the affairs of the company
· Attend stakeholder meetings.



Annual General Meeting
A yearly meeting of stakeholders especially for holding elections and reporting on the years events.  Matters generally permitted at the AGM are:-
· Adoption of Audited Annual financial statements (income statement, Balance Sheet, changes in equity, cash flow statement).
· Election of directors
· Approval of Directors’ fees
· Loans to Directors and Managers
· Appointment of Auditors
· Authorization to settle audit fees
· Declaration of dividend
· Placing unissued shares under control of directors
· Reserving shares for share schemes
· Stock exchange transactions/ special business 

Extra-Ordinary General Meeting
A meeting of members or stakeholders to transact a specific type of business which needs members decisions e.g. amending the Memorandum and Articles of Association/Enabling Act.
Stakeholders sometimes demand accountability of the Board of directors through:
· Clear objectives/ targets of the company.
· A well formulated strategy for achieving these objectives
· A financing policy to pay for implementation of the strategy
· Capital expenditure and revenue plans
· An openness in communications by the board with the stakeholders (including regular meetings to discuss long term issues facing the company).
· Minimise conflicts of interest between directors and stakeholders by closely linking reward with the achievement of the company’s objectives. 
· The powers of the line Minister in State Enterprises need special mention.  




	ACTIVITY 2: READING
READING MATERIAL 1
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	Read the following texts/ journal and attempt the questions which follow:
1. Kevin, K. S., & Thompson Mike, W. (2020). Corporate governance.Chapter 4 -7
2. Chen, Y., Richter, J. I., & Patel, P. C. (2021). Decentralized governance of digital platforms. Journal of Management, 47(5), 1305-1337.
3. Thompson, A., Lachance, E. L., Parent, M. M., & Hoye, R. (2022). A systematic review of governance principles in sport. European Sport Management Quarterly, 1-26.

	 VIDEO 2 (You Tube, please include link)
[image: Icon

Description automatically generated]

	Click on this link to watch a video with the structure of Corporate governance by.

     Video Link:  https://youtu.be/Cp9y3xy2Cks


NOTE: The video is not under the CC license.


	ACTIVITY 3:  Comprehension questions:
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	Questions are based on the lecture and reading material.
1. Briefly explain the qualities of a director
2. State qualification of CEO and duties
3. Describe the composition of the board
4. What is the role of the chair of the board?
5. Explain itinerary of events during annual general meeting.
6. How is the board committee constituted and their operation in the company

	LEARNING OUTCOME 2: Conceptual knowledge


ACTIVITY 4: you-tube Video by Markkula centre

	Click here to access a document in text and video on relationship between CEO and the board;

https://youtu.be/Fr8m0sWxjSM

[bookmark: _GoBack]https://youtu.be/E1iqQ2_ax40


	CASE 1:
[image: Shape
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	Describe a relationship between CEO and the Board for a named corporation.

	[bookmark: _Hlk131239802]ACTIVITY 5: READING MATERIAL 
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	Read the following texts/ journal and attempt the questions which follow: 
1. Teti, E., Dell’Acqua, A., Etro, L., & Volpe, M. (2017). The impact of board independency, CEO duality and CEO fixed compensation on M&A performance. Corporate Governance: The international journal of business in society.
2. Herrmann, P., & Nadkarni, S. (2014). Managing strategic change: The duality of CEO personality. Strategic management journal, 35(9), 1318-1342.
3. Herrmann, P., & Nadkarni, S. (2014). Managing strategic change: The duality of CEO personality. Strategic management journal, 35(9), 1318-1342.


	ACTIVITY 6: ONLINE DISCUSSION
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	Course Blog
Click here to join the course blog and post your reflections about: healthy or unhealthy relation between a CEO and the board for a performing and non performing company.
.
 Read and comment on at least two of your colleagues’ posts.


	 LEARNING OUTCOME 3: PRACTICAL SKILLS
VIDEO 3: 
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	Show video which displays practical use of knowledge acquired.
https://youtu.be/0UB2Y86N7Vw

Imagine that you are elected as a chair of a board where the CEO is your friend. How will you relate with the CEO?

	
ACTIVITY 7: Learner practice sessions
	Learner practices the learnt skills. Learner to be given task to demonstrate mastery of the skill.
https://youtu.be/LkMxsdCp7Mk

 Critic the Video

	ASSESSMENT OF PRACTICAL SKILL:

	Learner records practiced skill and uploads video on E-Portfolio
OR
Learner engages in original creative /design activity to demonstrate practical application of knowledge. 
Assessment of tasks described.


	LEARNING OUTCOME 4: KEY/TRANSFERABLE SKILLS
	Provide reading material which emphasizes reinforcement of topic learnt. How to communicate or share acquired knowledge
[image: The Four Pillars of Board Effectiveness - All rights reserved Prof. Didier Cossin]



Explain the usefulness of the pillars above.



https://youtu.be/s3EDTc_9c7o

Bank Board and Supervisory Expectations









	ACTIVITY 8
	Learner to engage in communication, collaboration, problem solving, research, leadership activities. Examples, preparation of a poster to communicate new knowledge acquired, written essay, debate, audio recording …etc.


https://youtu.be/gnv6-TxJ8FI
Corporate governance structure of Nigerian business



	QUIZZ: 
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	1. Which corporate governance report focused specifically on non-executive directors?
The Cadbury Report incorrect
The Greenbury Report incorrect
The Hampel Report incorrect
The Myners Report incorrect
The Smith Report incorrect
The Higgs Report correct
2. Which ONE of the following is not a valid difference between executive and non-executive directors?
Executive directors work full-time, whereas non-executive directors work part-time. incorrect
Executive directors tend to be paid considerably more than non-executive directors. incorrect
Executive directors are involved in the management of the company, whereas non-executive directors are not expected to be involved in management. correct
Non-executive directors should be independent, whereas the executives will usually not be. Incorrect

3. Regarding the disclosure and approval of remuneration, which ONE of the following statements is true?
If the members reject the policy section of the remuneration report, then the company must act. correct
The Directors' Remuneration Report Regulations 2002 provide that quoted companies must prepare a directors' remuneration report. incorrect
The UK Corporate Governance Code provides members with the opportunity to approve the company's remuneration report. incorrect
Only the directors of listed companies need disclose details of their remuneration in their annual accounts. incorrect
The binding vote on remuneration policy must take place every year. Incorrect


4.Which ONE of the following statements is untrue?
Companies with a premium listing should set up a remuneration committee consisting of independent non-executive directors. incorrect
The remuneration of the non-executive directors should be determined by the executives. incorrect
The model articles provide that directors should not be permitted to determine their own levels of remuneration. correct
Remuneration committees should consist of at least three directors, although in smaller companies, this may be reduced to two. Incorrect
5. As a matter of law, are directors generally entitled to be paid for their services?
Yes incorrect
No correct


	TAKE HOME MESSAGE
	Learner to state the take home message from their learning experience.
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